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MEMORANDUM OF ARGUMENT THE RESPONDENT, 
WORKPLACE SAFETY & INSURANCE APPEALS TRIBUNAL 

 
PART I.  OVERVIEW 

1. The self-represented Applicant, Paul Taylor, seeks leave to appeal from the 

unanimous decisions of the Ontario Court of Appeal and Superior Court of Justice, 

striking his claim for damages against the Workplace Safety and Insurance Board 

(“WSIB”) and Workplace Safety and Insurance Appeals Tribunal (“WSIAT” or 

“Tribunal”), without leave to amend. Contrary to the Applicant’s submissions, this 

application is not an opportunity to seek a wide-ranging commission of inquiry into the 

law and practices of workplace compensation boards and tribunals across Canada. This 

is a straightforward case of a pleading that failed to disclose a reasonable cause of 

action. It does not raise any issue of public importance warranting leave to appeal. 

2. The Applicant alleges “negative indifference” by the courts below, but there is no 

basis for this claim. He has been litigating over his WSIB benefits for more than 20 

years. His arguments have been fully considered by the WSIB, the Tribunal, and the 

courts below. He has received a fair process throughout his multitudinous hearings. 

Some of his benefits claims were accepted; for those that were not, he has litigated 

them to finality. In this application, he seeks to reinstate a civil action for payment of 

benefits that can only be granted by the WSIB and Tribunal. With respect, the action is 

nothing but a collateral attack on the final decisions of the WSIB and Tribunal, and as 

such it is an abuse of process. Further, these bodies are protected from suit by s.179 of 

the Workplace Safety Insurance Act (“WSIA”).   
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3. The Applicant also relies on a surreptitious recording he made of the Tribunal’s 

panel members having a private in-caucus discussion. His conduct in making that 

recording, and then seeking to rely on it in support of his claim, was egregious and 

should not be countenanced by this court. The courts below properly ruled that the 

recording was inadmissible, as a violation of deliberative secrecy. In any event, the 

Applicant did not plead any proper cause of action, and commenced his claim well 

outside the applicable limitation period. The courts below did not err in striking the claim, 

and the case raises no issues of public importance.  

4. The Tribunal (and the WSIB) will not seek to enforce the costs awards while this 

application is pending. There is therefore no need to decide the Applicant’s stay motion. 

The Tribunal takes no positon on the Applicant’s motion to extend time. On the merits, 

the Tribunal submits that the application for leave to appeal should be dismissed.  

PART II.  FACTS 

A. The Applicant’s Initial Injury and Benefits 

5. The Applicant was injured on the job on February 6, 1997, while unloading a 

large shipment of goods from a truck.1 His claim for Loss of Earnings (“LOE”) benefits 

was allowed by the WSIB for the period from February 6 to April 30, 1997. He had a 

second accident on August 20, 1997, which aggravated his injury. His claim for LOE 

benefits arising from the second accident was allowed for the period from August 20, 

1997 to August 1998. At that time, he was assessed and advised that he should be able 

to return to work with restrictions on repetitive bending and heavy lifting.2 From August 

                                                 
1 WSIAT Decision No. 691/05, para.1, Application Record (“AR”) Vol. I, Tab 9, p.87. 
2 WSIB Decision dated Sept. 28, 2001, AR Vol. I, Tab 1, p.165. 
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17, 1998 to October 2, 1998 he participated in a modified work program with his 

previous employer at reduced hours. He left work again on October 2, 1998. 

6. The WSIB subsequently determined that the modified work the Applicant was 

performing from August to October 1998 was not physically suitable. For the period 

from October 2 to December 16, 1998, the WSIB found that the Applicant was not 

working, and there was no proof that he was searching for work. Therefore, he was 

awarded benefits limited to 50% of his weekly compensation for that period. 

7. The Applicant returned to work with his previous employer on December 16, 

1998, and worked until January 13, 1999, when he discontinued his work due to back 

problems. From January 13, 1999 to March 8, 2000, he was again awarded benefits 

limited to 50% of his weekly compensation, on the basis that there was no evidence that 

he was involved in a self-directed job search during this time. He worked for his 

previous employer for a brief period from May 26, 1999 (packing cassettes), but was 

taken off the job roster in August 1999.3 

8. In January 2000, the WSIB awarded the Applicant a 14% “non-economic loss” 

(“NEL”) award, based on the conclusion that he had suffered a permanent partial 

disability in his lower back.4  

9. In March 2000, the WSIB referred the Applicant for labour market re-entry 

(“LMR”) assistance. He was recommended for retraining in the area of Technical 

Occupations and Computer and Information Systems. He had expressed interest in the 

                                                 
3 WSIB Decision dated Sept. 28, 2001, AR Vol. I, Tab 1, p.170. 
4 WSIB Decision dated Sept. 28, 2001, AR Vol. I, Tab 1, p.166. 
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field of computers himself, and agreed to this area as a suitable employment or 

business (“SEB”) for him. From July to November 2000, he undertook academic 

upgrading at Career Essentials. From January to December, 2001, he attended and 

completed a WSIB-funded 52-week Network Engineering Diploma Program at Trios 

College, followed by a 12-month WSIB-supported job search program from January to 

December 2002. He secured employment as a systems support specialist with the City 

of Mississauga on Dec. 16, 2002.5 He worked in that position until March 2003. 

10. In or about 2002, after completing his diploma, the Applicant began to question 

whether he could meet the physical demands of network engineering, but was 

reassured that there were few physical demands inherent in the job, and any restrictions 

on lifting could easily be accommodated.6 In or about 2004, during the appeal process, 

the Applicant also raised colour-blindness as an impediment to working in this field.7 

B. The Decisions of the WSIB 

11. The Applicant appealed a number of issues to the Appeals Services Division of 

the WSIB, which ruled as follows in a series of decisions: 

12.  First, in a decision dated September 28, 2001, the WSIB determined: 

 That the Applicant had not established entitlement for an upper back and 

neck injury (in addition to the lower back injury that the WSIB had already 

accepted) on his original injury date of Feb. 6, 1997; 

                                                 
5 WSIB Decision dated Dec. 7, 2004, AR Vol. I, Tab 13, p. 158. 
6 WSIB Decision dated Dec. 7, 2004, AR Vol. I, Tab 13, p. 161. 
7 WSIB Decision dated Dec. 7, 2004, AR Vol. I, Tab 13, p. 161. 
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 That the Applicant was not entitled to permanent injury benefits for his mid-

back (in addition to the lower back NEL award that the WSIB had already 

granted); 

 That the Applicant was not entitled to reimbursement for physiotherapy 

treatments under WSIB guidelines; 

 That the Applicant was not entitled to the full 100% LOE benefits he claimed 

for the periods from Oct. 2, 1998 to Dec. 16, 1998 and from Jan. 13, 1999 to 

March 8, 2000, during which time he had been awarded 50% LOE benefits; 

 However, he was entitled to be reimbursed for certain examinations he was 

required to re-write during his Trios College Retraining.8 

13. Second, in a decision dated Dec. 7, 2004, the WSIB determined: 

 That the Applicant did not meet the criteria for a Labour Market Re-entry 

(LMR) reassessment, and a new SEB; 

 That the Applicant was not entitled to LOE benefits for the periods from April 

2003 to February 2004, and from June 2004 to the date of the decision; and 

 That the WSIB had correctly determined his future economic loss awards.9 

14. Third, in a decision dated January 18, 2005, the WSIB declined to reconsider its 

decision dated December 7, 2004.10 

15. Fourth, in a decision dated October 18, 2005, the WSIB determined: 

                                                 
8 WSIB Decision dated Sept. 28, 2001, AR Vol. I, Tab 14. 
9 WSIB Decision dated Dec. 7, 2004, AR Vol. I, Tab 13. 
10 WSIB Decision dated Jan. 18, 2005, AR Vol. I, Tab 12. 
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 That the Applicant was not entitled to certain travel expenses while seeking 

medical attention; 

 That there were no grounds to increase his NEL assessment of 14%; and 

 That he did not qualify for a Chronic Pain Disability award.11 

16. Fifth, the Applicant requested an addendum to the decision dated October 18, 

2005, to deal with the issue of “medical restrictions”. By decision dated April 18, 2006, 

the WSIB declined to add to or amend its decision.12 

C. The WSIAT’s Decisions 

17. There are two Tribunal decisions at issue in this case. First, the Applicant 

appealed all five WSIB decisions to the Tribunal, which held hearings on January 10, 

and July 3, 4, and 5, 2007. In a 61-page decision dated February 11, 2008, the Tribunal 

allowed the Applicant’s appeals in part as follows, but otherwise dismissed his appeals: 

 The Applicant was granted initial entitlement to benefits for an injury to his 

neck on Feb. 6, 1997 (in addition to the award for his lower back already 

recognized by the WSIB); and 

 The Applicant was granted entitlement for 100% LOE benefits for the periods 

from Oct. 2, 1998 to Dec. 16, 1998 and from Jan. 13, 1999 to March 8, 2000 

(where the WSIB had granted entitlement for only 50%).13 

18. Second, some 4½ years later, in the fall of 2012, the Applicant sought 

reconsideration of the Tribunal’s decision. 14  The Vice-Chair considering the 

                                                 
11 WSIB Decision dated Oct.18, 2005, AR Vol. I, Tab 11. 
12 WSIB Decision dated April 18, 2006, AR Vol. I, Tab 10. 
13 Tribunal Decision No. 691/05 dated Feb. 11, 2008, AR Vol 1, Tab 9 (“Decision No. 691/05”) 
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reconsideration request (who was not on the original panel) noted that the Applicant had 

sent correspondence to the WSIAT on February 8, 2008, as follows: 

On February 8, 2008, three days prior to the release of Decision No. 691/05, the 
worker wrote to the Tribunal stating that he was “thoroughly disgusted with the 
handling of my claim by both the WSIB and the tribunal.” The worker stated 
further: 
 

I also wish to state that I was verbally threatened by a panel member, but 
they were to [sic] cowardly to threaten me to my face. 
 

In response to this letter, the Tribunal’s Office of Counsel to the Chair wrote to 
the worker on February 27, 2008, informing him of the Tribunal’s procedures for 
making a complaint about an adjudicator. No response was received from the 
worker for two and a half years. On September 23, 2010, the worker wrote to the 
Tribunal Chair stating that his “concerns” were that the hearing had been 
“completely controlled by the Vice-Chair,” that he had been interrupted by the 
Panel while questioning his witnesses, and that “I was threatened with bodily 
harm by a panel member during the hearing.” The worker stated further: 
 

With that said I am requesting that I be allowed a new hearing to discuss 
the suitability of my SEB and R1/R2 awards, and a new LMR program.15 

 

19. On June 13, 2013, the Tribunal dismissed the reconsideration request (“Tribunal 

Decision No. 691/05R”), with written reasons. With respect to the alleged threats, the 

Tribunal was unable to conclude on the evidence before it that any Panel member had 

threatened the Applicant.16 

D. The Applicant Commences His Action 

20. The Applicant initially filed a notice of application under Rule 14 in the Superior 

Court, seeking relief in the nature of judicial review, with no claim for damages.17 

                                                                                                                                                             
14 Tribunal Decision No. 691/05R, AR Vol I, Tab 8, p.77. The reconsideration motion was decided by a 
Vice-Chair who was not involved in the original hearing. 
15 Tribunal Decision No. 691/05R, paras. 3-4, AR Vol I, Tab 8, p.76-77. 
16 Tribunal Decision No. 691/05R, paras. 18, 21-23, AR Vol I, Tab 8, p.79-82. 
17 Notice of Application, Ex. O1 to Affidavit of P. Taylor sworn Sept. 14, 2019 (“Taylor Affidavit”), AR Vol. 
IV, p.34-36. 
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Tribunal counsel wrote to advise him that an application for judicial review had to be 

brought in the Divisional Court.18 The Applicant then abandoned his Rule 14 application. 

21. The Applicant, however, ignored the advice of Tribunal counsel. On February 20, 

2014, he issued a statement of claim, seeking the amount of $6,460,455 in damages, 

broken down into six categories, five of which related exclusively to the benefits he had 

been denied by the WSIB and Tribunal.19 In response, the WSIB and Tribunal brought 

motions to strike the claim. On July 23, 2014, the Applicant substantially amended his 

statement of claim, in part to increase his claim to $16,710,455 (including a claim for 

$15 million in punitive damages). 20  After several delays, the motion was heard by 

Justice Price on August 15, 2016.21 

E. The Decisions in the Courts Below 

1. Ontario Superior Court of Justice 
 

22. Price J. analyzed the Amended Statement of Claim, and concluded that in 

essence, it sought relief that only the WSIB and Tribunal could grant. Accordingly, the 

court had no jurisdiction over the claim: 

[28]      Mr. Taylor’s action challenges the Tribunal’s Appeal and Reconsideration 
Decision by alleging procedural and substantive errors.  The proper process for 
asserting such errors is by an application for judicial review before the Divisional 
Court. This Court does not have jurisdiction to engage in a judicial review of the 
Tribunal’s decisions in the context of an action. 
 
[29]      This Court has no jurisdiction to order some categories of relief which Mr. 
Taylor seeks in his action, including loss of earnings, future economic loss, and 
non-economic loss benefits, retraining expenses, costs of medical care, and 

                                                 
18 Letter from WSIAT to P. Taylor dated July 11, 2013, Ex. O2 to Taylor Affidavit, AR Vol. IV, p.38-39. 
19 Statement of Claim dated February 14, 2014, Ex. P1 to Taylor Affidavit, AR Vol. IV, p.57-62. 
20 Amended Statement of Claim dated July 23, 2014, Ex. P2 to Taylor Affidavit, AR Vol. IV, p.64-78 
21 Reasons of Price J. dated Feb. 22, 2017, AR Vol. I, Tab 7 (“SCJ Reasons”). 
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interest on benefits that were not paid – all of which are within the exclusive 
jurisdiction of the Tribunal and the WSIB.22 

 
 

23. With respect to the Tribunal’s immunity from suit, His Honour referred to s.179 of 

the WSIA, and Aird v. WSIAT,23 and concluded that an action cannot be brought against 

the Tribunal for its actions in carrying out its quasi-judicial functions.24 He further found 

that the action was frivolous, vexatious and an abuse of process, because the Applicant 

was attempting to relitigate claims that had been fully adjudicated by the WSIB and 

Tribunal,25 and that the Amended Statement of Claim failed to disclose a reasonable 

cause of action. He found that many of the allegations did not amount to torts 

recognized at law. There was no viable pleading of assault, nor did the Applicant plead 

misfeasance in public office.26 

24. With respect to the Applicant’s surreptitious recording of the Tribunal panel’s in-

caucus conversation, Price J. reviewed the evidence as follows: 

[49]      On cross-examination, Mr. Taylor confirmed the following: 
 
(a) That he surreptitiously taped a private in-caucus session of the Tribunal, 

without the Panel’s knowledge or consent; 
 

(b) That the alleged threats were captured on his surreptitious recording, 
which he appended to his affidavit as Exhibit U5; 

 
(c) That this occurred on or about July 5, 2007; 
 
(d) That he does not rely upon any other incident in his claims of assault 

against the Tribunal; 
 
(e) That he knew about the statements at the time he says they were made, 

and raised them shortly after with the Tribunal; and 
 

                                                 
22 SCJ Reasons, paras. 28-29, AR Vol. I, Tab 7, p.56-57. 
23 2010 ONSC 3600. 
24 SCJ Reasons, paras. 30-33, AR Vol. I, Tab 7, p.57-58. 
25 SCJ Reasons, paras. 34-39, AR Vol. I, Tab 7, p.58-60. 
26 SCJ Reasons, paras. 45-46, 66-75, AR Vol. I, Tab 7, p.52, 58-70. 
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(f) That he waited to commence his action until 2014, some seven years 
after the events in question. 
 

* * * 
 
[55]      [Tribunal] Member Ferrari’s affidavit discloses the following: 
 
(a) The statements that are the basis of Mr. Taylor’s allegation of assault 

were made during the Tribunal panel’s deliberations, after hearing Mr. 
Taylor’s submissions. 
 

(b) Pursuant to WSIAT policy, the “on record” part of hearings at WSIAT are 
usually audio recorded. It is WSIAT policy that parties are not permitted to 
record Tribunal hearings.  Applicants and others who attend the hearing 
are not permitted to record or be present during in-caucus sessions… 

 
(c) Unbeknownst to the panel members, Mr. Taylor also recorded the 

proceedings.  Among other exhibits, Mr. Taylor has appended Exhibit U5 
to his affidavit sworn May 6, 2015, which he says is a digital audio 
recording of the hearing on July 5, 2007. 

 
(d) Member Ferrari reviewed WSIAT’s official recording for Mr. Taylor’s 

hearing on July 5, 2007, which was the last day of Mr. Taylor’s appeal.  
Based on her review and comparison of WSIAT’s official recording and 
Exhibit U5, it is Member Ferrari’s evidence that Exhibit U5 contains a 
recording of the panel’s private, in-caucus discussion.27 

 
 

25. Price J. found that the recording was made while the Applicant was excused from 

the hearing room to allow the panel members to deliberate in private. Therefore, the 

recording breached the principle of deliberative secrecy. He further found that the 

Applicant had “failed to articulate any compelling reasons to justify admitting his 

surreptitious recording of the panel’s private, in-caucus discussion.” As such, its 

prejudicial effect outweighed its probative value, and it was inadmissible in evidence.28 

Finally, Price J. found that the claim was untimely. In the result, he struck the claim 

without leave to amend. 

                                                 
27 SCJ Reasons, paras. 49, 55, AR Vol. I, Tab 7, p.63-65. [emphasis added] 
28 SCJ Reasons, paras. 57, 60-64, AR Vol. I, Tab 7, p.66-68. 
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2. Ontario Court of Appeal 

26. In dismissing the Applicant’s appeal, the Court of Appeal held as follows: 

 Price J. had properly dismissed the Applicant’s claim for lack of jurisdiction, 

because in substance his complaints were about the decisions made and 

processes followed by the WSIB and Tribunal in determining benefits, which 

were matters within their exclusive jurisdiction. A claimant cannot circumvent 

the statutory scheme by bringing a civil action.29 

 The Amended Statement of Claim did not disclose a reasonable cause of 

action for “bad faith” or misfeasance in public office. There is no tort of “bad 

faith” denial of benefits.30 The elements of the tort of misfeasance in public 

office were not pleaded, nor was there any basis to plead them. The 

Applicant’s complaints were “replete with generalized complaints about the 

Board and Tribunal, none of which are actionable.”31 His allegations based on 

the “recording he surreptitiously and improperly made of the Tribunal’s 

deliberations” could not give rise to a reasonable cause of action, because 

admitting the recording would violate the principle of deliberative secrecy.32 

                                                 
29 Reasons of Court of Appeal dated Feb. 6, 2018 (“CA Reasons”), paras. 7-9, AR Vol. I, Tab 4, p.13-15, 
citing Pagourov v. Science Application International Corp., 2007 ONCA 745. 
30 CA Reasons, paras. 13-15, AR Vol. I, Tab 4, p.17, citing Alberta v. Elder Advocates of Alberta Society, 
2011 SCC 24, at para. 78. 
31 CA Reasons, paras. 16-18, AR Vol. I, Tab 4, p.17-18. 
32 CA Reasons, para. 19, AR Vol. I, Tab 4, p.19, citing Cherubini Metal Works Ltd. v. Nova Scotia (A.G.), 
2007 NSCA 37, at para. 14. 
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PART III.  ISSUES AND ARGUMENT 

A. The Courts Below Did Not Hold That “No Accommodation or Tolerance” 
Should be Made for Self-Represented or Disabled Persons 

27. The Applicant argues that the WSIB, Tribunal, Superior Court, and Court of 

Appeal all found that “they should have no indifference/tolerance towards Canadians 

injured at work, who are disabled and [self-represented litigants].”33  Nothing in the 

record supports this argument. To the contrary, the Applicant was treated fairly and was 

given every opportunity to make his case over more than 20 years. Tribunal counsel 

even advised him on the proper procedure to challenge the Tribunal’s decisions by way 

of judicial review – advice which he ignored. Fundamentally, his complaint is that while 

he was successful on many of his benefit claims, he did not succeed on all of them. 

28. The Applicant alleges that he was not sufficiently accommodated during the 

hearing process, and that his “right to effective self-representation” was denied. Nothing 

in the record supports these allegations, but in any event, to the extent that he alleges 

that the process before the Tribunal was unfair, that is a matter for an application for 

judicial review to the Divisional Court, not for an action in damages. 

29. The Applicant also relies upon ss. 2, 7, 12, 15, and 24 of the Charter on this 

application. These issues are at best only tangentially before this court. The 79-

paragraph Amended Statement of Claim that was actually before the courts below34 

mentions the Charter only in passing.35 No Notice of Constitutional Question was served 

                                                 
33 Applicant’s Memorandum of Fact and Law, para. 61. 
34 Amended Statement of Claim, AR, Vol IV, pp. 64-78. This is not the draft 335-paragraph “Fresh As 
Amended Statement of Claim” dated May 2019, that the Applicant includes at AR Vol. II, pp. 53-161. 
which was provided for the first time on this application. 
35 AR Vol IV, p. 74, para. 59. 
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in the courts below. The central issues in the courts below were whether the Superior 

Court had jurisdiction over the claim, and whether the Amended Statement of Claim 

disclosed a reasonable cause of action. 

30. The Applicant also raises a plethora of complaints as to the way that workers’ 

compensation boards allegedly treat “Canadians and Migrants” who are injured at work. 

He does not claim to be a “Migrant” himself, nor does he demonstrate that any of the 

practices that he complains of (including allegedly improper use of deeming provisions, 

improper evaluation of pre-existing conditions, and improper use of WCB physicians 

and medical consultants) arise on the facts of his case. 

31. These arguments do not raise any issue of public importance that would warrant 

granting leave to appeal.  

B. No Issue of “Absolute Immunity”  

32. The courts below concluded that the WSIB and Tribunal could not be sued, 

relying upon s.179 of the WSIA, which grants them quasi-judicial immunity for acts 

“done or omitted by the [WSIB or Tribunal members] in good faith in the execution or 

intended execution of any power or duty under this Act”.36  

33. The courts below did not treat this immunity as absolute. Rather, they concluded 

that s.179 applied on the facts of this case. In so doing, they relied on Ontario 

precedents holding that the court should look at the substance of the claim, not its form. 

                                                 
36 Workplace Safety and Insurance Act, 1997, SO 1997, c.16, Sched. A (“WSIA”), s.179. In fact, since the 
original benefits claim was filed prior to the coming into force of the WSIA, the benefits claim itself was 
covered by the predecessor legislation, the Workers’ Compensation Act, RSO 1990, c. W-11. Nothing 
turned on this, as the predecessor legislation had parallel provisions: see e.g. s.86 (exclusive jurisdiction) 
and 88 (immunity). 
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If a bare allegation of bad faith was enough to render s.179 inapplicable and open up a 

claim for damages, then the statutory scheme could be circumvented, and the exclusive 

jurisdiction of the WSIB and Tribunal to determine applicability for benefits would be 

undermined. 

34. For example, in Aird v. WSIAT,37 the court concluded that “the essence of the 

claim is that the WSIAT made the wrong decision”, and vague and non-specific 

references in the claim to “legal malpractice, professional misconduct, intentionally 

"lieng (perjury)", malfeasance, misfeasance, altering legislation document and so on” 

did not take the claim outside of the protection of s.179.38 The Ontario Court of Appeal 

endorsed a similar approach in Pagourov v. Science Applications International 

Corporation, 39  holding that a claim of “bad faith, fraud and misrepresentation” 

against the WSIB did not remove the case from the exclusive jurisdiction of the 

WSIB and Tribunal. 

35. The courts below followed this line of cases, and carefully reviewed the 

substance of the Amended Statement of Claim. They concluded that despite the 

allegations of bad faith, the essence of the Applicant’s complaint was that he was 

denied benefits - a matter within the exclusive jurisdiction of the WSIB and Tribunal.40  

36. This did not amount to a finding of “absolute immunity”. Indeed, the Court of 

Appeal confirmed its previous holding in in Castrillo v. WSIB41 that a motions judge had 

                                                 
37 2010 ONSC 3600. 
38 Aird, supra, at paras. 26, 30. 
39 2007 CanLII 7398 (ON SC); affirmed 2007 ONCA 745. 
40 CA Reasons, paras. 7-8 AR Vol. I, Tab 4, p.13-14.  
41 2017 ONCA 121. 
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erred in striking out a claim in a class action against the WSIB for misfeasance in public 

office and negligence, based on an allegation that the Board had secretly adopted a 

new policy on pre-existing injuries affecting many injured workers.  The Court of Appeal 

distinguished between general issues suitable for a class action, and an individual 

challenge to a specific determination relating to that individual’s personal entitlement.42 

37. The courts below did not recognize any absolute immunity, and there is no 

conflict with the decisions of any other province. 

C. The Courts Below Did Not Err in Excluding the Surreptitious Recording 

38. In the Superior Court, Price J. found the surreptitious recording to be 

inadmissible in evidence, as a violation of deliberative secrecy. However, His Honour 

made clear that the allegations of assault did not disclose a reasonable cause of action 

even if the recording was admitted. For this reason, the issue of admissibility of the 

recording did not affect the outcome of the case.43 The Court of Appeal affirmed the 

holding that the recording was inadmissible.44 

39. The context of the recording is as follows. As confirmed by Tribunal Member 

Ferrari, the Applicant made a surreptitious and unauthorized recording of the panel in 

their private, confidential caucus session. This occurred when he reached the end of his 

presentation and evidence, and the presiding member invited the Applicant to leave the 

hearing room so the panel members could caucus. Approximately 23 minutes into the 

caucus discussion, the Applicant’s surreptitious recording (which is of poor quality) 

                                                 
42 CA Reasons, para. 9, AR Vol. I, Tab 4, p.14-15; Castrillo v. WSIB, 2017 ONCA 121, para. 51. 
43 SCJ Reasons, paras. 64, 66, AR Vol. I, Tab 7, p.68. 
44 CA Reasons, para. 19, AR Vol. I, Tab 4, p.19. 
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records a person making a vulgar comment.45 The speaker is not identified, and there is 

no confirmation that the comment refers to the Applicant. Even if it does, it appears from 

context to reflect the speaker’s opinion of the Applicant’s evidence on his efforts (or lack 

thereof) to find suitable employment or business opportunities. Commenting on the 

evidence in caucus is part of the job of Tribunal members, even if this particular 

comment appears to have been expressed in somewhat colloquial terms. 

40. Ms. Ferrari confirmed that the Tribunal’s in-caucus discussions are never 

recorded, that persons attending the hearing are not permitted to record or be present 

during these discussions, and that deliberative secrecy is essential for the Tribunal to 

perform its adjudicative functions.46 Accordingly, the prejudicial effect of admitting the 

surreptitious recording far outweighs any minimal probative value that it might have. 

41. Deliberative secrecy is well recognized as being essential for administrative 

tribunals. The holding of the courts below that the surreptitious recording was 

inadmissible is supported by an abundance of authority.47 

42. Conversely, the motions judge did not find that the surreptitious recording had 

any great probative value. Contrary to the Applicant’s assertion that he believed the 

                                                 
45 The comment could refer to a person needing “a kick in the ass”, as the Applicant pleaded in his 
Amended Statement of Claim, para. 57, AR Vol. IV, Tab P2, p.74. The recording itself, Exhibit U5 to an 
Affidavit of P. Taylor sworn May 6, 2015, was included in the record in the courts below (SCJ Reasons, 
para. 48, AR Vol. I, Tab 7, p.63), but was not transcribed. The Tribunal does not accept or agree with the 
Applicant’s factual allegations on the content of the recording made in this court at para. 78 of his Affidavit 
filed in this court, repeated at para. 106 of the Fresh as Amended Statement of Claim, and at para. 80 of 
his Memorandum of Argument. 
46 Affidavit of M. Ferrari sworn Sept. 24, 2015, para. 12, p.4, Response to Application for Leave to Appeal 
of WSIAT, Tab 2. 
47 See e.g. Cherubini Metal Works Ltd. v. Nova Scotia (A.G.), 2007 NSCA 37, at paras. 14, 35. See also 
Summitt Energy Management Inc. v. Ontario Energy Board, 2012 ONSC 2753, at para. 76; Ellis Don Ltd. 
v. Ontario Labour Relations Board, 2001 SCC 4, at para. 53. 
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BETWEEN;

Court File No, CV-14-0794-00

ONTARIO
SUPERIOR COURT OF JUSTICE

PAUL. TAYLOR

-and-

Plaintiff
(Responding Party)

WORKPLACE SAFETY AND INSURANCE BOARD WSIB
And WORKPLACE SAFETY & INSURANCE APPEALS TRIBUNAL — WSIAT

Defendants
(Moving Parties)

AFFIDAVIT OF MARY FERRARI

I, MARY FERRARI, of the City of Cambridge. Province of Ontario, MAKE OATH AND

SAY:

1, In 2005, i was appointed as a Member Representative of Workers of the

Workplace Safety and insurance Appeals Tribunal 'CANS An. :I have served as a

Member Representative of Workers at the WSIAT for more than 10 years. l was the

Member Representative of Workers on the panel of WSIAT that heard the 'appeal .of Mr,

Maui Taylor in WSIAT Decision No. 6g1/05. As such, f have knowledge of the matters

set out below. Where my knowledge is based on information received from others, I

believe it 'to be true.
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2. WSIAT is a specialized administrative tribunal established under the Workplace

Safety and insurance Act, 1997. WSIAT hears appeals of final decisions rendered by

the Workplace Safety and Insurance Board.

3. Pursuant to WSIAT policy, hearings at WSIAT are usually audio recorded. it is

also WSIAT policy that parties are not permitted to record Tribunal hearings.

4. On January 10 and July 3, 4 and 5, 2007, I was the Member Representative of

Workers of a three-member panel over the appeal commenced by the Plaintiff, Paul

Taylor ("Mr. Taylor). As was the usual practice, Mr. Taylor's appeal hearing was

recorded.

5, I have reviewed the official recording for Mr. Taylor's appeal hearing before

WSIAT on July 5, 2007, which I am advised by counsel is attached to Mr. Taylor's

affidavit in this matter as Exhibit U4. On the official recording, the hearing is divided into

two segments. The first segment is approximately one hour long. The segment

recording ends with Mr. Taylor being invited by the Vice-Chair, Vice-Chair Gale, to leave

the hearing room to allow the panel to caucus in private. Under WSIAT practice,

caucus discussions are not recorded by the panels because they are treated as private

and confidential reviews of the panels thoughts and opinions on the hearing and the

merits of cur appeals.

6. The second segment of WSIAT's official recording for July 5, 2007, begins with

Vice-Chair Gale inviting Mr. Taylor back to the hearing after the in-caucus session has

concluded.
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7. l am advised by counsel that Mr. Taylor has also included in his affidavit, as

Exhibit "U5", a recording which he states is an unofficial recording that he made of

WS1AT's hearing on or about July 5, 2007.

8. l have listened to Exhibit "U5". At approximately the 1:09 mark of the recording,

statements are captured by the panel confirming that they are "off the record". These

statements are recorded on Exhibit "U5" after Vice-Chair Gale's statement to Mr. Taylor

moments earlier inviting him to the leave the hearing room so the panel can caucus.

Exhibit "U5" then continues to record the panel's discussions for approximately 45

minutes or so until the final minutes of the recording, at approximately the 1:54 mark,

when it is clear that Mr. Taylor is again present for the resumption of the public hearing.

The few minutes following the 1:54 mark correspond to the second part of the public

hearing on WSIAT's official recording made on July 5, 2007.

9. Although 'Mr. Taylor's unofficial recording is of poor quality and difficult to make

out, it is clear from the context of the statements heard, after the 1:09 mark, that this is a

recording of the panes private in-caucus discussion, inducting those statements

recorded at about the 1:32 mark which Mr. Taylor now objects to in his Statement of

Claim.

10. have also reviewed excerpts of the transcript of the cross-examination of Mr,

Taylor held on May 7, 2015. Mr. Taylor acknowledges that he did not have permission

frx3rn the panel to make his unofficiai recording, and that the panel was not aware he

was recording the caucus proceedings. Mr. Taylor describes how, unbeknownst to the

panel, he left a recording device in the hearing room when he was invited to leave the
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room so the panel could caucus in private. attach the relevant excerpts to this

transcript as Exhibit "K to my affidavit.

11. I confirm that Mr. Taylor was riot authorized to record the Panel's in-caucus

discussion and the panel was not aware that the confidential caucus meeting was being

recorded by Mr. Taylor,

12. From my review of Exhibit "A", Mr. Taylor does not concede that the whole 45

minutes after the 1:09 mark was an unauthorized recording of a private in-caucus

discussion. However, from my review of both Mr. Taylors unofficial recording and the

official WSIAT recording of the public hearing, i can affirm that the whole of this 45

minutes was a private and confidential discussion between panel members, made in his

absence, which he had no business recording.

13. As far as I can tell from Mr. Taylors recording, Vice-Chair Gale left the room for a

period from approximately the 1:27 mark to the 1:46 mark, in order to obtain advice from

Tribunal counsel. That advice is reflected in Vice-Chair Gale's cornments after the 1:46

mark when he rejoined the discussion. During Vice-Chair Gale's absence, I continued a

private discussion of the evidence and the case with the Member Representative of

Employers, albeit on an informal basis since the Vice-Chair was not present, Neither I

nor the Member Representative of Employers invited Mr. Taylor back into the hearing

room for any portion of this period, because all three Panel members would need to be

present for this to occur.

14. As noted above, WSIAT's in-caucus discussions are never recorded. Applicants

and other persons attending a hearing are not permitted to record or be present during
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in-caucus sessions. It is essential for WSIAT to maintain deliberative secrecy so that it

can perform its adjudicative functions correctly and, as with jury deliberations, without

any concern about the unauthorized disclosure of panel discussions held in camera.

15. I swear this affidavit in support of the relief sought in the WSIAT's Notice of

Motion dated October 2, 2014 and for art order removing Exhibit "U5" from the record,

and/or for a sealing order, and for no other or improper purpose.

SWORN before me at the City
of Toronto, Province of Ontario,
this :will day of September, 2015.

A Commission f eking &tbs

)
)
)

) Mary Ferrari
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This is Exhibit "A" referred to in the
Affidavit of Mary Ferrari, sworn before me
this 24th day of September, 2015.

co misvione for taking fX davos
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(Paul Taylor] Yeah. That was my recording of [the hearing on July 5,

2007], I believe, yes.

69 Q. And by what means did you record the

hearing?

A. Recording device.

70 Q. What kind of recording device?

A. MP3 recorder.

71 Q. A little handheld recorder?

A. I believe it was, yeah.

72 Q. Okay. And where was that in the hearing

room?

A. I think it was on the table.

73 Q. In front of you?

A. Yeah.

74 Q. •Okay. But you'll agree with me you didn't

actually --

A. Notify anyone, no.

75 Q. No. And you didn't ask the Tribunal's

permission?

A. No..

76 Q. And, to your knowledge, the Tribunal was
not aware that it was being recorded separately via your

device

A. No.

77 Q.. -- in addition?

A. No.

78 Q. NO, they were not aware?
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A. No.

Q. We have to be really careful.

A. No. They were not aware.

80 Q. Okay. Thank you.

A. Nor did I inform them of it.

121 Q. Thank you. Now, I ust want to focus on

the last bit we heard and we'll play it for you again, if

you like, but where the official recording ends, we've

seen from the U4 file says:

"All right. You may let them go indeed and

I'm going to go off the record," And you say "okay".

The recording that you made, U5, goes on with

what is presumably a panel member saying, "Are we off the

record?", another panel member saying "yup", and then

another panel member saying, "yest we are.

A. That's correct.

122 Q. And I hear some noises in between. I take

it you left the room after you• said "okay"?

A. I believe I did, yes. I couldn't honestly

recall because it's been a considerable amount of time

since,

123 Q. Well, I'm just going with the description

from the official recording --

A. Right.

124 Q. -- where they say, "Mr. Taylor, since
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there are three of us and one of you, we'll ask you to

excuse yourself and we'll caucus and come and get you."

A. Because there's been times where when they

went in caucus there was in and out where they would call

me back and then they'd go back. There was a lot Of

off-the-record discussions in what I recall.

125 Q. But you weren't part of those

conversations, were you?

A. Which part, there? Honestly, I don't

recall if I was on that day.

126 Q. The official recording ends there just

after the panel member has said:

"There are three of us and one of you, we'll

ask you to excuse yourself and we'll caucus and come and

get you" So, isn't it the case that

A. At that moment I wasn't party to the

conversation, yet, I can agree to that statemen.t-

127 Q. All right. So, you say "okay" and you

leave the room and the panel members caucus; is that

Correct?

A. In what I recall. Like I said, I don't

remember exactly that moment. I mean, again, :I say this was 2007

and this is 2015. That's eight years ago. So,

there is a considerable amount of time.

128 Q. I can tell you I have listened to --

A. From what I heard in there it sounded like
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I left the room; that I can agree to.

129 Q. Okay. And I have listened to U5, and from

1:09:57, when you say you agree that you've left the room,

through to the parts later at around the 1:28 to 1:32

mark, I don't hear your voice again. So, is it fair to

assume that you're not actually in the room during that

whole session?

A. Like I said, I honestly don't recall --

130 Q. But Mr. Taylor --

A. -- if I was in the room or if I was called

back to the room or asked to come back-

131 Q. There is no indication on the tape, and

you can correct me if I'm wrong, you can find it, you can

bring it to our attention, on my listening, there is no

indication on the tape that you were called back into the

room.

A. Like I said, again --

132 Q. You just can't remember.

A, -- I don't recall. I know that there was

a lot of off-the--record conversations between myself and

the panel with and without me. So, there was a lot of in

caucus and then they'd call me back, they would have a

meeting, then I'd leave.

133 Q. Here is what I'm going to ask you to do,

can you please go away on your own time, listen to U5 from

the 1:09:50 mark through to 1:35 and please advise if
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there is any indication of you speaking, of you being in

the room, or of you being called back during that session;

will you •do that?

U/T A. I could, yes.

134 Q. Thank you. Certainly as of 1:09t57,

what's happening is that the Tribunal is going into caucus

in your absence, correct?

A. I believe so, yes.

135 Q. So, what you've done is you've taped the

Tribunal members in caucus, correct?

A. Mm-hmm.

136 Q. Yes?

A. Yes. I think it was inadvertently.

137 Q. I am not asking at the moment whether •it

was advertent or inadvertent.

A. Okay. I understand.

138 Q. The tape, including the part that you

•object to, is .a tape of the three Tribunal members in

caucus having a private conversation that was not in your

presence; isn't that correct?

A. From, what -- yes, from what I have heard,

yes, it ís.

139 Q. Thank you.

A. But, I mean, I think in retrospect, .I

would say that I could totally agree with the statement

that it was whatever transpired was off the record.
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140 Q. And in your absence?

A. Well, again, I can't confirm or deny that

because there was a lot of off-the-record conversations

with me and the panel. So, I mean, to say that I was

there or I wasn't there, it's very -- if this was like six

months ago or a week ago, I could confirm or deny

everything exactly. But to specifically recall exactly

moments, there was -- like, this hearing went over four

days and there was many meetings before we even started.

I was there at 9 o'clock in the morning. There: was a

two-hour, off-the-record meeting. And then there was

in-Caubus meetings and then there: was meetings with me

with the panel off the record four, five times a day. So,

it was a regular occurrence. So, I mean --
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